BORK, THE ANTITRUST PARADOX 41-47 (1978) ; Bork, supra note 15, (pt. 1), 74 YALE L.J. 775, 829-35 (1965) . This position has also been advanced by Professor Posner. See Posner, The Rule of Reason and the Economic Approach: Reflections on the Sylvania Decision, 45 U. CHI. L. REv. 1, 15 (1977) . Posner states that Justice Brandeis' formulation is unhelpful:
To be told to look to the history, circumstances, purposes and effects of a challenged restriction is not to be provided with visible criteria of illegality. If Justice Brandeis had said that the test was whether the restriction was on balance pro-or anti-competitive, this would at least have excluded criteria unrelated to competitiveness .... Yet arguably competition should not be the exclusive determinant of an unreasonable restraint of trade. This formulation would prohibit those restraints that, while reducing competition, on balance increase efficiency. For example, it would bar a merger that gave the acquiring firm a monoply but, in so doing, reduced the costs of serving the market to such an extent that the monopoly price after the merger was lower than the competitive market price had been before it.
Id.
17. Traditional per se violations include price fixing, tying arrangements, group boycotts, and division of markets. See Northern Pac. Ry. v. United States, 356 U.S. 1, 5 (1958) .
18. The per se rule requires only that the practice be identified (or labeled) as belonging to one of the traditional per se categories in order to be found illegal. See note 15 supra.
19. A purpose and effect analysis is technically employed in the labeling process. See United States v. Socony-Vacuum Oil Co., 310 U. S. 150, 221-23 (1940) (a combination formed for the whether the particular practice under review will be injurious to competition would necessarily be lengthy, complex, and expensive. 2°A . The Labeling Process.
In any given case, the decision of the court as to which of the two standards is applicable will hinge upon an initial determination of the nature of the price information exchange. 2 This constitutes, in essence, a labeling process. 22 If, upon initial inspection, the evidence indicates a purpose or effect to set or stabilize prices, then the practice is labeled "price fixing," and the per se rule is applied. Consequently, the practice is held to be illegal without further inquiry into its competitive effects. If the evidence does not support labeling the practice as "price fixing," then a rule of reason analysis is applied.
A description of this labeling process was given in a recent decision involving a criminal charge of conspiracy to fix prices, United purpose and with the effect of raising, depressing, fixing, pegging, or stabilizing prices is illegal per se). However, the finding of an agreement to fix prices will suffice for a per se price fixing violation, since "such agreements interfere with the 'freedom of traders, and thereby restrain their ability to sell in accordance with their own judgment.'" Plymouth Dealers' Ass'n v. United States, 279 F.2d 128, 132 (9th Cir. 1960 ) (quoting Kiefer-Stewart Co. v. Joseph E. Seagram & Sons, 340 U.S. 211, 213 (1951) ).
20. L. SULLIVAN, supra note 2, § 70. When the likely effects of a practice are anticompetitive and a complete review under the rule of reason would be costly, the so-called judicial efficiency principle warrants that the practice be termed illegal per se. Id. This conclusive presumption of unreasonableness follows from the "pernicious effect" of such activity. United States v. Northern Pac. Ry., 356 U.S. 1, 5 (1958) .
The trial process of an antitrust violation begins with a court determination of whether the facts presented by the plaintiffs, without sufficient contradiction by the defendants, indicate no plausible theory demonstrating a substantial capacity for increasing competitive efficiency. If no acceptable theory is demonstrated, the per se rule is operable; if a plausible theory is stated, the trial should proceed to a consideration of purpose and effect. Bork, supra note 15, at 388-89.
21. The Socony-Vacuum case, which established the per se doctrine, especially for price fixing, did not involve a clear cut agreement and thus required some interpretation of the purpose of the arrangements. See L. SULLIVAN, supra note 2, § 74. However, this labeling analysis is not confined to price information exchanges and has been applied to other Sherman Act violations. See Comment, Boycott: A Specific Delfnition Limits the Applicabiliy of a Per Se Rule, 71 Nw. U.L. REV. 818 (1977) .
22. Since purpose is not always evident on the face of a price information exchange, the court must array and evaluate the evidence in making this preliminary inquiry. This labeling process has been described as follows:
[A]lthough theperse theory short circuits the exhaustive fact finding required by the rule of reason, it should not be invoked without at least the minimal indicia of anticompetitive purpose or effect. In this case, preliminary assessment of the industry would have revealed that the minimal indicia were absent. Hatley v. American Quarter Horse Ass 'n, 552 F.2d 646, 653 (5th Cir. 1977 ) (complaint alleged section I Sherman Act restraint of trade and section 2 Sherman Act monopolization). See note 20 supra for a discussion of the trial process.
States v. Continental Group, Inc. 23 There the Justice Department presented incriminating, detailed evidence establishing a conspiracy to set monopoly-level prices for the consumer bag industry. 24 The court's first step was to conduct a preliminary inquiry into the nature and purpose of the conspiracy, 25 whereby it found that the defendants knowingly participated in the formation of a conspiracy to fix prices. In so finding, the court required the government to show "that the overall objects, aims or goals of the conspiracy were consciously agreed to and that the defendants knowingly participated in the agreement or conspiracy to achieve the agreed upon goals ....
Under this approach, only the purpose 2 7 of the price information exchange will be considered; there is no indication that any consideration of the likely competitive effects of the practice will be included. This standard of analysis can be justified by the fact that a preliminary consideration of the evidence concerning the effects of the practice would be cumbersome and would sacrifice the judicial efficiency that is the chief object of the per se rule. 28 In short, for price information exchanges, per se liability will be imposed only when there is an agreement that indicates an unlawful purpose to fix or stabilize prices, that is, when the practice is labeled as price fixing. 29 Absent such an agreement, which essentially requires a conspiracy to violate the Sherman Act, the labeling process will dictate a more thorough analysis of the exchange of price information under the rule of reason. 23. 456 F. Supp. 704 (E.D. Pa. 1978) , aff 'd, 603 F.2d 444 (3d Cir. 1979). 24. 456 F. Supp. at 708-14. 25 . Id. at 714-15. 26 . Id. at 716. 27. In Continental Group, the court stated that proof of specific intent to violate the Sherman Act is not required. The "knowingly participated" intent only mandates a finding that the defendant "intended the necessary and direct consequences of his acts." Id. The Gypsum Court limited this requirement solely to criminal violation cases also evidencing a harmful effect. 438 U.S. at 444-45. In civil violation cases, the appropriate intent remains an unlawful purpose. See notes 129-35 infra and accompanying text.
28. An exception to the review of purpose only came in Goldfarb v. Virginia State Bar, 421 U. S. 773 (1975) . In Goldfarb, the Court did not decide whether the attorney fee schedule constituted a per se violation until after it had discussed the deleterious effect of the schedule; in "restraining competition and harming consumers," the fee schedule was found "unusually damaging." Id. at 782. However, it is quite likely that this greater preliminary showing was not imposed upon the plaintiff because of the nature of the exchange of price information, but rather because the defendants were professional associations. 
The Underlying Economic Theory.
Where a market is composed of many small competitors purveying a homogeneous product, each seller is, theoretically, powerless to affect the price of the product since demand is assumed to be infinitely elastic. 30 This assumption of perfect competition, in turn, rests upon the assumption that each market participant possesses "perfect knowledge of the relevant economic and technological data. ' '3 ' Of course, information is not costless, and no market exists where all participants can freely obtain complete knowledge of all the relevant figures. Under an antitrust policy that seeks to foster competition, it is clear that in markets consisting of many sellers with identical products, the exchange of price information will serve to effectuate the policy of fostering competition.
Price information exchange may have an adverse effect 32 in markets that are more concentrated and interdependent. In an oligopolistic industry, participants will possess a sufficient share of the market to be able to influence the price of the product, 3 3 creating interdependence and sensitivity to each other's actions in the pricing decision. While any firm individually could gain from a reduction in price through the 30. E. MANSFIELD, supra note 4, at 103-05, 234-35; G. STIGLER, THE THEORY OF PRICE 87-91 (3d ed. 1966) .
31. E. MANSFIELD, supra note 4, at 235. In addition to the conditions of homogeneity of product, sellers small relative to the entire market, and perfect information, perfect competition also requires that all resources be completely mobile. Id. In the long run, perfect competition cannot be maintained if there are barriers to entry to the market to new firms, either in the form of large initial capital investments or possession of essential resources or technological knowledge.
See W. SHEPHERD, THE TREATMENT OF MARKET POWER; ANTITRUST, REGULATION AND PUBLIC ENTERPRISE 45-50 (1975) .
32. See notes 45-53 infra and accompanying text. Container Corp. was a recognition of the potential adverse effect.
33. See E. MANSFIELD, supra note 4, at 303-09. This interdependence can result from several factors, including small numbers, high fixed costs, barriers to entry, excess capacity, inelastic demand for the products of the industry, and high cross-elasticities within the market. However, mere similarity in sales prices is not indicative of any price fixing. This would be a condition found in any market, perfectly competitive or highly concentrated, that was in equilibrium. The courts have recognized this situation and disregard evidence of comparable prices. See Bendix Corp. v. Balax, Inc., 471 F.2d 149, 160 (7th Cir. 1972 ), cert. denied, 414 U.S. 819 (1973 increased demand that reduction brings, the interests of all firms as a group will be to avoid any active price competition." This principle derives from the awareness of all oligopolists of their interdependence, 3 6 which encourages coordination of their activities. The thrust of the antitrust laws has always been to prevent this collusion when it is manifested in an explicit agreement. In the case of an extremely concentrated market, a price information exchange system lends itself to the avoidance of all price competition, and hence, even in the absence of a specific agreement to fix prices, to de facto price stabilization.
The Historical Rule of Reason in Price Information Exchange Cases.
In view of the importance of economic data on markets in understanding the effect of a price information exchange system, the rule of reason as developed by the Supreme Court has been an inadequate measure of the effect upon competition. In American Column & Lumber Co. v. United States, 37 the initial decision of the Supreme Court concerning the validity of a price information exchange, the Court used the rule of reason to invalidate a trade association program that provided for the daily reporting of prices. 38 S. 588 (1925) . 41. Since no specific agreement to fix prices was found under the labeling process in either case, the rule of reason was invoked to determine whether the exchange of price information was unreasonable. In Maple Flooring, despite a finding by the trial court that such activity had the tendency to destroy competition, the Court ruled that certain characteristics of the program supported the inference that the dissemination was not an undue restraint of competition. 268 U.S. at 575, 582. The trade association, which produced almost 70% of the output of the industry, dissem-DUKE LAW JOUARAL [Vol. 1979 [Vol. :1004 dissemination of price and other data.
By focusing upon the particular details of the program, this early line of cases used the rule of reason to create a checklist by which lower courts were to judge the competitive effect of price information exchanges.
4 2 To find a violation of the Sherman Act under this application of the rule of reason, the courts had to find program details that could facilitate de facto price fixing, such as exchanges of current price information and evidence of significant price stabilization. 4 3 The economic consequences of the exchange of price information within the particular industry structure were given no consideration in the determination of whether an anticompetitive effect was a likely result. 44 In inated price information, freight rates, average costs, and quantities sold. Nonetheless, the Court upheld this program, noting that the data dealt only with past transactions, the parties to specific transactions were not identified, and most of the information was available to the public as well. Id. at 582-86.
Similarly, the Cement Mfrs. decision relied on certain details of the trade association information exchange plan to support the view that the dissemination practice was not anticompetitive. Although the Court gave no indication of the relative size of the trade association to the total market, the elements of the program found to be indicative of the reasonableness of the restraint on trade were, first, that no commitment was made to comply with published prices, second, that individual transactions were not identified, and finally, that information was disseminated to all buyers. 268 U.S. at 602-06. Accord, Tag Mfrs. Inst. v. FTC, 174 F.2d 452 (1st Cir. 1949) .
The Court in Cement Mfrs. also provided an alternative ground for upholding the association's verification of price based upon the indication of fraud by cement purchasers in reporting competitors' prices. 268 U.S. at 603-04. See Note, Price Veriftcation Under Robinson-Patman." The Creation 0/an Unnecessary "Controlling Circumstance" 58 B.U. L. REV. 127, 132-33 (1978 44. The early decisions almost blindly ignored the actual or potential impact of market structure. In American Column & Lumber, the members of the trade association controlled only 33% of the industry. This may have been less than the market power necessary to create a potential danger of price stabilization. Nevertheless, the dissemination of data was found to be a violation of the Sherman Act without discussion of market power. The trade association required all members to (I) estimate production for the next two months, (2) indicate whether a plant shutdown was likely, and (3) state the firm's outlook on the general market conditions. 257 U.S. at 394-98. While the Court said this constituted coordination and led to a rise in market prices, it totally disregarded any probability that this communication had led the industry to the level of prices that would have prevailed with perfect competition. R. POSNER 137-42.
By contrast, the defendants in Maple Flooring controlled 70% of their market, 268 U.S. at 566, and the defendants in Sugar Institute possessed a 70-80% market share. 297 U.S. at 572. Yet, even with the presence of a large market share, the Court did not consider the potential inference of collusion in either case, R. POSNER 142. The obvious potential for price stabilization or collusion that exists in a concentrated market was not addressed by the Supreme Court, as the exchange of price information was allowed to continue in each instance. addition, the emphasis of both the courts and the enforcing agencies was upon formal trade association arrangements to exchange price information, and did not extend to informal arrangements that may have achieved the same end. to individual customers, when asked by a competitor, with an expectation of reciprocity. In finding a section 1 violation, the Court gave considerable weight to the market structure of the industry in question.
3.

6
The implication of this decision was that in applying the rule of reason, the courts must consider, in addition to the details of the price information exchange practice being challenged, the market structure S. 333 (1969) . 46. Defendants were 18 manufacturers of corrugated containers who were responsible for approximately 90% of the shipments of such containers in the southeastern United States. Id. at 336. In finding that the exchange of price information tended to stabilize prices at a downward level, id., the Court recognized that the structure of the market facilitated this result, but that it might not in other markets:
Price information exchanged in some markets may have no effect on a truly competitive price. But the corrugated container industry is dominated by relatively few sellers. The product is fungible and the competition for sales is price. The demand is inelastic, as buyers only place orders for immediate, short-run needs. The exchange of price data tends towards price uniformity. Id. at 337.
47. See text accompanying notes 56-64 infra for a discussion of the confusion in lower courts on whether Container Corp. applied a per se standard.
48. 393 U.S. at 337. The reference in question also cited United States v. Socony-Vacuum Oil Co., 310 U. S. 150 (1940) , which imposed per se liability. However, the concurrence by Justice Fortas stressed that only a rule of reason standard was being applied. 393 U.S. at 338-40 (Fortas, 1., concurring). An alternative reading of this language, expressing the idea that a "free market" does not exclude all information-sharing among competitors, would indicate that the court was merely stressing that such sharing of price information may be prohibited where market conditions are favorable to collusive behavior. R. POSNER 144-45. cause of the novel approach concerning industry structure and the precedent cited, 4 9 subsequent interpretation has revealed that a rule of reason approach to exchanges of price information is necessary. 50 The importance of Container Corp. is that it expanded the scope of inquiry by the courts under the rule of reason from the mere consideration of the details of the exchange of information to include the relevant economic characteristics of the industry structure. Thus, Container Corp. was a recognition that the impact of exchanges of price information will vary depending upon the market in which the exchanges take place t . 5 Few industries fit smoothly into the theoretical constructs of pure competition or a highly concentrated oligopoly. Firms within an industry may differ by size, product, cost structure, and other factors placing the market somewhere between these two poles of analysis. 5 1 Precisely for this reason, the rule of reason, rather than a per se rule, should be applied in price information exchange cases, provided no explicit pricefixing agreement is discovered. Under the rule of reason, the litigants should be given the opportunity to introduce evidence of the relevant market structure, 53 which might indicate the propensity of a price in- Under the first stage of inquiry, Posner would focus attention upon a list of conditions that facilitate collusion (that is, represent indicators of those markets where collusion would be very possible). These factors include the following: a concentrated market on the selling side (measured by the aggregate share of the four to eight largest firms); no fringe of small sellers that would constitute a limitation on the power of the colluding sellers over market price; an inelastic demand at a competitive price; strong barriers to entry; low concentration on the buying side, as this gives formation exchange to restrict price competition, particularly in view of any actual effect on the market. The rule proposed by Container Corp. is to infer an actual agreement to fix prices from a price information exchange in a particularly collusive market structure. A simultaneous finding of actual, anticompetitive harm to prices would produce a Sherman Act violation. This is not a departure from the previous emphasis on competition, which would allow arguments stressing countervailing social gains to be considered as well, 5 4 but a recognition that a rule of reason standard must scrutinize all critical economic factors if a judgment on competitive effect is to be made.
Ignoring the Insight of Container Corp. Following Container
Corp., several lower court rulings attempted to interpret and follow its directives concerning price information exchanges. In most of these cases, however, the courts ignored the market power of the defendants and the market structure of the industry. Rather than inferring agreement from the concentration of the market controlled by the defendants as the Court did in Container Corp., they sought instead to find an illegal purpose evidenced by an agreement. Price information is not always distributed through trade associations or even by loosely organized agreements for infrequent price verification. If the first-stage inquiry reveals a propensity for collusive behavior (that is, a highly concentrated market), then evidence of price leadership may indicate a communication of prices among competitors yielding price stabilization. See generally F. SCHERER, supra note 4, at 164-73.
Price leadership within an industry may serve pro-competitive purposes by communicating valuable information that can lead an industry to a competitive equilibrium; however, where the industry is shown under a second-stage analysis to provide the principal firms with a considerable amount of pricing discretion, and where all members recognize their common interest in pricing, collusive price leadership is possible. Co. v. National Gypsum Co., 326 F. Supp. 295, 315-16 (N.D. Cal. 1971); Di-Wal Inc. v. Fibreboard Corp., 1970 Trade Cas. 73,155, at 88,554, 88,556 (N.D. Cal. 1970 ).
This misunderstanding is partially attributable to the uncertainty of the lower courts as to whether Container Corp. imposed a per se standard on price information exchanges in a concentrated market. In Gray v. Shell Oil Co. ,S6 seven oil companies, controlling approximately eighty percent of the Western market, exchanged price information, although not under any systematic agreement, to determine whether to provide financial support for service station dealers engaged in gasoline price wars. The court interpreted Container Corp. as mandating a per se standard, 57 and therefore engaged in a labeling process effort to find a conspiracy to fix prices. No unlawful purpose was discovered and Container Corp. was distinguished ai involving a specific agreement to exchange information. 8 Confusion over the test used in Container Corp. led the court to search for an actual agreement to fix prices, and to ignore the importance of the holding in Container Corp. that certain market conditions themselves may support an inference of an agreement to restrain price competition. 5 9 Even the Supreme Court has failed to follow the Container Corp. decision consistently. In United States v. Citizens & Southern National Bank, 60 the defendants operated separately incorporated banks as de facto branches to avoid a Georgia restriction against branch banking, and in so doing, exchanged information among branches concerning prices, interest rates, and services. The Court attempted to clarify the standard applied in Container Corp. by stating that "the dissemination of price information is not itself a per se violation of the Sherman Act"" and by citing Justice Fortas' concurring opinion in Container Corp., which argued that a per se standard was not intended for that case. 62 Nonetheless, the Court did not examine the relevant market structure, even though the trial court had found that the exchange did contribute to a "lack of significant price competition." 63 However, Citi-56. 469 F.2d 742 (9th Cir. 1972 ), cert. denied, 412 U.S. 943 (1973 zens & Southern need not necessarily be interpreted as a rejection of the Container Corp. extension of the rule of reason standard, since the opinion seemed to limit the case to its own peculiar facts. 64 
C. Lower Court Interpretation: The Creation of an Exception.
An important development in the lower court rulings subsequent to Container Corp. was the creation of an exception to Sherman Act liability for interseller price verification. Justice Douglas, in Container Corp., referred to the fraud exception of Cement Manufacturers 6 5 as a "controlling circumstance" in the exchange of prices to specific customers, 6 6 but made absolutely no mention of the Robinson-Patman Act section 2(b) "meeting competition" defense. 6 " Subsequently, in Wall Products v. National Gypsum Co.,68 the district court read the "controlling circumstances" language of Container Corp. and then combined the Cement Manufacturers buyer fraud exception with interseller price verification under section 2(b) of the Robinson-Patman Act to create a broad exception to Sherman Act liability. 6 9 This exception disregarded any anticompetitive effect of price verification, and relied, upon the good faith of the seller. 70 The attempt to comply with the RobinsonPatman Act provisions was held to be a valid purpose, similar to that in Cement Manufacturers, and subject to similar exception. 7 ' This exception was thereafter recognized by several other lower courts.
72 Conse-64. Essentially, the Supreme Court found that the Georgia restriction against branch banking was itself an anticompetitive restraint, as it amounted to a compulsory market division. Id. at 118. In regard to the practice of the defendants, the Court stated: "By providing new banking options to suburban Atlanta customers, while eliminating no existing options, the defacto branching program of [Citizens and Southern] quently, the rule of reason was eliminated entirely at times, as the scope of the inquiry was limited under the labeling process to a search for compliance with the Robinson-Patman Act.
The application of this standard totally undermined the Container Corp. approach by allowing an exception for any program of price verification so long as it complied with the "good faith meeting competition" defense. The complete disregard for competitive effects, particularly given an interdependent market, will often lead to anticompetitive results. 73 Other criticisms of the "controlling circumstances" exception are that (1) the extension of the Cement Manufacturers fraud exception was unwarranted, 74 (2) the good faith requirement is overinclusive, 75 and (3) the need for interseller price verification for a "controlling circumstance" exception has not been substantiated. 76 The creation of this exception provided the background for the Gypsum decision, but a different exception involving the learned professions reached the Supreme Court first and laid the framework for the Court's treatment of price information exchange. REv. 369, 372 (1972) .
75. To meet a good faith requirement, a seller should exercise all diligence to ascertain the veracity of a reported price, without consulting a competitor for verification. Good faith can be established short of actual interseller communication. When good faith is established, a seller can lower his prices to meet the competition. Note, 50 TEX. L. REv., supra note 74, at 373-74. See Note, supra note 41, at 144-45.
In an oligopoly, buyers are quite often unreliable. Nonetheless, good faith in such circumstances has been argued to require only proof of the buyer's reputation in reporting prices and not verification of the reported price with the other seller. Id. 146-47. Section 2(f) of the RobinsonPatman Act imposes liability on buyers who knowingly induce or receive a price discrimination. 15 U.S.C. § 13(f) (1976) . This section is receiving increased attention. See notes 137 & 151 infra.
76. The Robinson-Patman Act does grant a substantive right for a seller to meet competition, but good faith compliance must be proven in court. Any seller claiming the protection of the exception should have to introduce substantial evidence of consistent victimization by customer fraud and show that interseller price verification was the only pragmatic resolution to the problem. See Kefauver, supra note 49, at 791.
II. ELIMINATION OF THE LEARNED PROFESSIONS EXEMPTION-EFFECT ON THE STANDARD OF ANALYSIS FOR PRICE INFORMATION EXCHANGES
Professional associations, by virtue of their public service and social status, were thought to be protected from liability under the Sherman Act by the so-called "learned professions exemption." 7 1
Consequently, it was the practice of professional organizations to distribute advisory fee schedules openly among their members as well as to promulgate ethical norms concerning competitive practices. In many respects, the learned professions engaged in the exchange of price information or in closely analogous activities.
Recent decisions of the Supreme Court have looked behind the protective veil of the learned professions exemption and have imposed Sherman Act liability upon professional organizations. This trend would seem to indicate that price information exchanges involving professional associations should be analyzed under the extended rule of reason employed in Container Corp. 78 However, despite the previous protection accorded the learned professions, price information exchange has recently been subjected to a more restricted analysis.
A. Goldfarb: End of an Absolute Learned Professions Exemption.
The unlimited exemption from antitrust policing that the learned professions had long enjoyed was renounced by the Supreme Court in Goldfarb v. Virginia State Bar. 79 In that case, a class action suit was brought against the state and county bar associations on a claim of price fixing in violation of the Sherman Act. The claimants had unsuccessfully tried to find an attorney who would perform a title examination for less than the fee prescribed in a minimum fee schedule published by the county bar. After eliminating several obstacles that would have prevented the suit, 0 the Supreme Court held that the fee schedules constituted a price-fixing violation, since they were not purely advisory but rather established a rigid price floor. 8 
421 U.S. 773 (1975).
80. The Supreme Court found (1) that the interstate commerce requirement was satisfied, since a significant amount of the funds furnished for financing the purchase of homes came from outside the state and title examination was an essential part of this process, (2) that a title examination is a service that constitutes "commerce," and (3) that no "state action" exemption applied to the bar associations since their activities were not compelled by the authority of the state acting as sovereign. Id. at 783-92.
81
. Id. at 781-83. This left open the question of the status of a purely advisory fee schedule, [Vol. 1979 [Vol. :1004 While the Container Corp. case concerned "an agreement that may be inferred from an exchange of price information," 8 2 the fee schedule in Goldfarb was a "naked agreement . . . [whose] effect on prices is plain." 83 However, before declaring the fee schedule to be "a classic illustration of price fixing," 8 4 the Court went beyond looking for the predictable effect of the activity and discussed the actual effect of "restraining competition and harming consumers."" 5 While no elaborate study was conducted, the Court in essence incorporated a rule of reason into the labeling process. 8 6 This extension of the labeling process to include a balancing approach was most likely intended by the Court to be limited to learned professions exemption cases. 8 7 Footnote seventeen of Goldfarb states that some acts by professional organizations may not be Sherman Act violations though they could be found to be violations in a different context. 88 By indicating that the learned professions exemption continued to exist in some form, and by extending the scope of the labeling process, the Goldfarb Court seemed to be indicating that price information exchanges might still find some extra protection in the learned professions exemption and would therefore receive a more full-blown which the Court declined to answer. Id. at 781. Presumably, it would be considered under the rule of reason in a manner similar to any price information exchange. 475 (1977) . The authors suggest that competitive market restraints of learned professions do not have greater justification to counterbalance inhibition of competition and therefore should not merit full consideration under the rule of reason. "IT]he question to be considered under the rule of reason is whether the public benefit from the enforcement of the present prohibitions against attorney advertising and solicitation is outweighed by the resulting competitive harm .... An examination of these [public benefit] justifications, however, reveals that the restraints are either unlikely or unnecessary to achieve their purported goals." Id. at 509-10.
87. See Note, supra note 28, at 1050. 88. 421 U.S. at 788-89 n.17. The footnote reads in full:
The fact that a restraint operates upon a profession as distinguished from a business is, of course, relevant in determining whether that particular restraint violates the Sherman Act. It would be unrealistic to view the practice of professions as interchangeable with other business activities, and automatically to apply to the professions antitrust concepts which originated in other areas. The public service aspect, and other features of the professions, may require that a particular practice, which could properly be viewed as a violation of the Sherman Act in another context, be treated differently. We intimate no view on any other situation than the one with which we are confronted today.
analysis. However, Goldfarb itself gave no further explanation of the distinctive treatment given learned professions. 8 9
B. Non-Price-Fixing Violations by the Learned Professions.
Goldfarb's ambiguous treatment of the learned professions exemption led the lower courts to consider a subsequent Supreme Court decision concerning the state action exemption, 90 Cantor v. Detroit Edison Co."9 In Cantor, private retailers challenged a private utility's practice of supplying free light bulbs to its residential customers. The utility claimed exemption from Sherman Act liability because the practice had been approved by the Michigan Public Service Commission, the state regulator of utilities. However, the utility was held not to be exempt because state action is limited to action by a state official 92 and, subsequently, the practice was held to be in violation of the Sherman Act. Nevertheless, the Supreme Court did recognize a further exception to Sherman Act coverage. This limited exemption extends to a state regulatory standard protecting the public interest whenever it conflicts with the competitive standard imposed by the antitrust laws. 93 Relying upon this Cantor exemption, the Ninth Circuit adopted a similar public interest exemption for the learned professions in Boddicker v. Arizona State Dental Association. 9 4 In Boddicker, an action was brought by licensed dentists against the state dental association alleging that an anticompetitive tying arrangement in violation of the Sherman Act resulted from an agreement to require membership in the national dental association before one could be a member and participate in the local dental associations. Though a tying arrangement is characteristically a per se violation, 95 the Court concluded that a profession will not be liable provided the "particular practice, rule or regulation of a profession, whether rooted in tradition or the pronouncements of its organizations, [serves] the purpose for which the profession exists, viz. to serve the public. That is, it must contribute directly to improving service to the public." 96 Not only did the court fail to apply a per se standard to a practice generally accorded such scrutiny, but it also took a more expansive view of possible justifications for the practice. Boddicker indicates that, as compared with other business, learned professions will be accorded a greater opportunity to demonstrate the beneficial effect of their practices on competition and the public interest by removing the normal per se rule and substituting a rule of reason test.
Taken together, Goldfarb and Boddicker suggest that alleged antitrust violations will receive more extensive analysis in the context of the learned professions, either through an extended labeling process as suggested in Goldfarb, or through a greater range of factors considered under the rule of reason as suggested in Boddicker. This further indicates that the Container Corp. "market structure" rule of reason will be applied to professional price information exchanges that do not constitute price fixing. However, the fact that the Boddicker court was willing to consider more factors in the context of a tying arrangement than were considered by the Goldfarb Court in the context of price fixing was an early indication that courts would treat price information exchanges in general more strictly than other alleged offenses. This was soon confirmed in the Supreme Court's next major learned professions exemption decision.
C. National Society of Professional Engineers.
The Supreme Court gave the learned professions exemption its most thorough examination in National Society of Professional Engineers v. United States. 9 " Section 1l(c) of the Canon of Ethics of the National Society of Professional Engineers prohibited competitive bidding by its members. They were not to discuss the fee to be charged a client until after the prospective client had selected the engineer for a particular project. If a prospective client demanded disclosure of fees as a precondition to a contract, the canon dictated that the engineer withdraw from consideration for that job. The Justice Department sought an injunction against enforcement of the canon, alleging that its observance violated section 1 of the Sherman Act. The society put forth a Boddicker-type public benefit argument, claiming that the canon was reasonable since competitive bidding would adversely affect the quality of engineering, thereby creating a danger to public health, safety, and welfare. 99 Although the prohibition against bidding was not an exchange of price information, the alleged effect was identical, since it suppressed price competition among the members of the society. 0 0 Therefore, the same issue confronted the Court as in a price information exchange context: that is, whether a practice among competitors that concerned the price charged to purchasers operated to suppress price competition and thereby to stabilize prices in the industry. This case invited the Court to test the two considerations isolated by Goldfarb and Boddicker: the distinction between price-related and non-price-related violations of the Sherman Act and the public benefit defense under the learned professions exemption.
Ending an Exemption or Forcing Price Competition?
In rejecting the society's public benefit argument, the Supreme Court found the canon to be an unreasonable restraint on competition. While the Court stressed that it was evaluating the ban on competitive bidding under the rule of reason, it nevertheless declared that "an agreement that 'interfere[s] with the setting of price by market forces' is illegal on its face. . . [and that] [wihile [the ban on competitive bidding] . . . is not price fixing as such, no elaborate industry analysis is required to demonstrate the anticompetitive character of such an agreement." 10 ' If, as the Court claimed, the agreement was illegal on its face, it is unclear why the Court professed to invoke the rule of reason, particularly in view of its statement that a per se violation applies to "agreements whose nature and necessary effect are so plainly anticompetitive that no elaborate study of the industry is needed."' 1 0 2
Given that the Canon of Ethics was not an agreement to fix prices charged by competitors, it does appear that the rule of reason was the proper standard to apply. Society of Professional Engineers defined the rule of reason to be the correct test for "agreements whose competitive effect can only be evaluated by analyzing the facts peculiar to the business, the history of the restraint, and the reasons why it was imposed."' 0 3 The opinion is devoid of an "elaborate study" of the industry, and the Court found the ban on competitive bidding illegal under a rule of reason test that was limited to an analysis of the predictable effects of the ban, without any specific finding of a stabilization of prices. 1 0 4 This was in actuality no more than a labeling pro-100. Id. at 684. 101. Id. at 692. 102. Id. 103. Id. 104. The district court did find that the ban impeded "the ordinary give and take of the market place, [depriving the customer of] the ability to utilize and compare prices in selecting engineering services." Id. at 692-93 (quoting 404 F. Supp. at 460). This is not so much a finding of an Vol. 1979 Vol. :1004 DUKE LAW JOURAAL [Vol. 1979 [Vol. :1004 cess, i 0 5 identical in substance to that used in the context of price fixing by the Goldfarb Court. The clear implication is that any restraint on price competition will be viewed with a jaundiced eye, and will receive either per se or very truncated rule of reason analysis.
Society of Professional Engineers does cite the footnote in
Goldfarb 0 6 as recognizing that "professional services may differ significantly from other business services, and, accordingly, [that] the nature of the competition in such services may vary." ' 1 0 7 However, the Court remained steadfast in adhering to the "suppress or promote" competition standard, overruling the society's attempted public benefit justification, and finding the restriction on competitive bidding to be in direct contravention of the Sherman Act policy on competition.1 0 8
Society of Professional Engineers, on its face, indicates that the learned professions exemption is all but eliminated despite Boddicker's intimation that a learned profession's practice may be justified by a showing of public benefit. 0 9 However, the ruling is not quite that broad. When read in conjunction with Goldfarb and Cantor, the harsh standard imposed by Society of Professional Engineers does not indicate Court dissatisfaction with the learned professions exemption. Instead, the Court is formulating a distinction based upon the nature of the alleged antitrust violation. As noted previously, the society's ban on competitive bidding, like the advisory fee schedule in Goldfarb, was a form of price restraint. The standard used in both Goldfarb and Sociactual anticompetitive effect as it is a characterization of any restraint on competition. There is no explicit finding of a tendency to stabilize or fix prices. Moreover, the district court did not invoke the rule of reason, but instead found the ban on competitive bidding to be a per se violation of the Sherman Act. United States v. National Soe'y of Professional Eng'rs, 404 F. Supp ety of Professional Engineers demonstrates that the Supreme Court clearly will not allow any interference with the pricing mechanism for the services of a learned profession. In contrast, Society of Professional Engineers reiterates footnote seventeen of Goldfarb, indicating that the activities of a learned profession are distinct, in some way, for antitrust purposes. The decision in Boddicker, allowing a defendant to justify a traditional per se violation not involving prices under the public benefit rule, illustrates the vitality of this distinction outside the price restraint area. In short, the following guidelines have emerged for the learned professions: if the alleged antitrust violation is an interference with competitive pricing, even though not explicit price fixing, the Court will impose liability under a narrow rule of reason similar to the labeling process for the per se test. If the alleged antitrust violation is not related to price fixing, the Court will allow the learned profession to justify the restraint as an important public service.' 10 The Supreme Court, in final analysis, exhibits a strong intolerance for any activity that impedes active price competition.
An Implication for the Rule of Reason Applicable to Price Information Exchanges. The Society of Professional Engineers
Court, in finding a Sherman Act violation under the rule of reason, relied on the district court finding of an anticompetitive effect based on an interference from the ordinary give and take of the market. As noted previously, however, the district court actually applied a per se standard,"' which obviates the requirement of finding actual harm to competition. This implies that the district court never reached the conclusion assumed by the higher court. In short, the holding may mean that exchanges of price information will be tested under a truncated rule of reason test involving only a labeling process-in effect, a per se ruleso as to create a strong presumption of illegality for any exchange of price information." , is entirely consistent with this analysis. In that case, the ethical standard of an architects' association prohibited architects from attempting to obtain, offering to undertake, or accepting a commission for which another architect had been selected or employed. The plaintiff, an individual architect, charged that the ethical standard constituted a group boycott, a recognized per se violation of the Sherman Act. See note 17 supra. Nevertheless, the court declined to characterize the standard as a per se violation, noting that, in the case of professional associations, "the attempt [to limit competition is not made] in circumstances where the potential for effectuation of a true explicit boycott. . . is serious enough to warrant aper se approach." 474 F. Supp. at 638 n.19. Therefore, as in Boddicker, the court proceeded to examine the challenged activity of a learned profession under the rule of reason. See text accompanying notes 95-97 supra.
111. See note 104 supra and accompanying text. 112. Despite the Court's insistence that it invoked the rule of reason, it seems clear that a per DUKE LAW JOUPrAIL [Vol. 1979 [Vol. :1004 However, a different interpretation of Society of Professional Engineers could yield a more positive answer for the future of price information dissemination. The Supreme Court did not explicitly consider the market structure of the profession, and the failure to do so results in the further implication that the analysis used in Container Corp. is no longer in force. This creates another potential limitation upon data dissemination. In Society of Professional Engineers, the Court's definition of the rule of reason does include consideration of "the facts peculiar to the business," but then the Court, in examining the ban on competitive bidding, announced that "no elaborate industry analysis is required to demonstrate the anticompetitive character of such an agreement."" ' 3 An alternate interpretation is that the Court took notice of an assumed concentration inherent in the engineering profession and, as in In another price-fixing prosecution involving a professional association, however, the court found that Society of Professional Engineers "indicated that conduct of professions allegedly in violation of the antitrust laws may be subjected to a Rule of Reason analysis." Arizona v. Maricopa County Medical Soc 'y, 1979 -I Trade Cas. 62,694, at 77,896 (D. Ariz. 1979 . In Maricopa County Medical Sociey, a physicians' foundation set the maximum fees paid by insurance companies underwriting foundation approved plans for services performed on patients covered by the foundation-approved plans. The significance of the holding is that it sanctioned a Boddicker-type public benefit defense under the rule of reason, permitting "the defendants to show how the challenged conduct promoted the improvement of professional services to the public.
. Y. 1979) , the pricing activity of a professional association was examined under the rule of reason, but only after the court had concluded that there was no evidence of an illegal purpose. The American Society of Anesthesiologists disseminated "relative value guidelines," which were designed to provide assistance to local anesthesiologist societies or individual anesthesiologists who participated in the development of local fee schedules. Id. at 153. The court found that this activity was not a violation of the Sherman Act, since the guides contained no suggestion as to the monetary value of any procedure and, therefore, did nothing more than describe the relative difficulty of certain anesthesia procedures. Id. at 159. In short, the prosecution failed to demonstrate any evidence of a likely or actual effect of price fixing.
113. 435 U.S. at 692. Vol. 1979 Vol. :1004 SEPARA TE R ULE OF REASON the opinion in Society of Professional Engineers contains no reference to any study of the engineering profession. Such a study would be necessary for the conclusion that the industry is interdependent. In fact, it is by no means clear that the Society situation involved a concentrated industry from which a Container Corp. conclusion of an anticompetitive agreement can be inferred." 4 In this light, Society of Professional Engineers returns to its position as a potentially large obstacle to the exchange of price information.
D. Vertical Price Restrictions. Another Crackdown on Price.
The recent case of Continental T V., Inc. v. GTE Sylvania, Inc.," 5 rejected the per se test in regard to a vertical restraint 1 6 that prevented the retailer from selling outside a particular location. Instead, the Supreme Court invoked the rule of reason as the proper scope of inquiry for all vertical non-price restraints." 7 This decision has been 114. To determine whether a particular industry is sufficiently interdependent to warrant a conclusion that a price information exchange would subject the industry to a strong possibility of collusion, it is necessary to examine those conditions that are favorable to the facilitation of collusion. See R. POSNER 135-67 for a general outline of these factors.
A professional organization that can extract compliance from its members is equivalent to a market with relatively few sellers. Cohesiveness will depend to a large extent upon the benefits and possible sanctions that the organization can confer upon its members. This, in turn, may be directly related to a second factor, the strength of entry barriers, and the existence of statutorily required professional licensing. A third consideration is the homogeneity of the service, which in the professional context may often be high due to the skilled nature of the work-though this was not true in Goldfarb where the title examinations were fairly standardized. The elasticity of demand for the services of a given profession is difficult to measure and may ultimately depend upon the particular service that is being performed. For example, demand for a title examination is less elastic than demand for an advocate to represent a defendant in traffic court. Finally, the prior history of the exchange of price information in a profession, by a fee schedule or otherwise, is important. This is especially so when the exchange was accompanied by penalties for variation.
It is not mandatory that all engineers who consult on a fee basis register with the National Society of Professional Engineers. Of approximately 325,000 engineers who are registered with state regulatory bodies, only 69,000 are also members of the National Society. 435 U.S. at 681-82. This evidences a lack of control over the profession as a whole and therefore does not indicate an interdependent and cohesive profession. The stated purpose of the National Society is simply to offer the rather ambiguous benefits of promoting the professional, social, and economic interests of its members. Id. Apparently the district court found that sanctions were imposed through direct and indirect communications with members and prospective clients. Id. at 684 n.5. Engineering work would characteristically not be standardized due to the high degree of precision required. Since five percent of total construction costs are engineering fees, id. at 682, total market demand may be inelastic. Certainly it is unlikely in light of these facts that the Supreme Court could out-of-hand conclude that the National Society is a highly interdependent industry subject to a strong possibility of collusion. That sort of finding would require a more detailed examination.
115. 433 U. S. 36 (1977) . 116. A vertical restraint is one placed by the seller on the next party in the line of distribution, be it a wholesaler or retailer.
117. 433 U.S. at 57-59. In so doing, the Court rejected an earlier distinction made in United hailed as a step toward greater recognition of economic factors that ultimately determine the effect of the vertical restriction." 8 However, the Sylvania decision did not remove application of the per se rule to vertical price restrictions (that is, resale price maintenance). 1 9 The Court presented no apparent justification for this distinction and its removal has been advocated. 20 The implication for price information exchange is that price is again being regarded as a key area that the courts will protect from manipulation more stringently than any other economic factor. The encouragement of competition remains the goal of antitrust laws, and the Supreme Court has chosen price as its central concept, limiting any possible form of restraint on price competition.
III. UNITED STATES V UNITED STATES GYPSUM Co.: PRICE VERIFICATION UNDER THE ROBINSON-PATMAN ACT
Although the learned professions exemption decisions left a strong implication that communication concerning price among competitors would rarely be tolerated, the presence of the learned professions issue clouded the Court's treatment of the exchange of price information. Subsequently, in United States v. United States Gypsum Co.,2' the issue of permissible price information exchanges confronted the Supreme Court in a different context. In attempting to formulate a standard for the dissemination of price data, just as in the learned professions exemption cases, the Gypsum Court initially addressed a purported exemption to the Sherman Act, the controlling circumstances exception. 1 22 The defendants in Gypsum included the four largest producers of gypsum board, which together with the next four largest producers comprise more than ninety-four percent of the national market. Gypsum board is widely used in the construction of buildings and residences. The product itself is essentially standardized, so that price is States v. Arnold, Schwinn & Co., 388 U.S. 365, 368-69 (1967) , which invoked the rule of reason when the seller retains the title to the goods, though distributed to the buyer, and applied a per se test if the restriction accompanies an actual sale.
In a recent application of the Sylvania rule of reason test, the Fifth Circuit stressed the usual effect on competition, but also stated that market structure is to be emphasized. Kestenbaum v. Falstaff Brewing Corp., 575 F.2d 564, 570-71 (5th Cir. 1978) , cert. denied, 440 U.S. 909 (1979 generally the main consideration in the purchaser's choice. The demand for gypsum board is derivative to the demand for the construction industry as a whole, however, and aggregate sales of gypsum board are therefore not greatly affected by price fluctuations. Members of the gypsum industry developed the practice of verifying a competitor's price by telephoning that competitor. They claimed that this exchange of price information was necessary in order to comply with the Robinson-Patman Act. Section 2(b) of that Act allows a seller to lower his price to a particular customer if he has a good faith belief that a competitior has lowered his price.'" 3 The defendants claimed that consultation with the competitor was necessary to meet the good faith requirement.
2 4 Nevertheless, the Justice Department obtained an indictment charging a criminal price-fixing conspiracy under the Sherman Act, arguing that the Robinson-Patman Act meeting competition defense imposed no duty to verify by checking with the competitor. Despite the contentions of the defendants that their interseller price verifications fell within the controlling circumstances exception to the Sherman Act, the district court instructed the jury that the purpose was irrelevant if they found that the effect of verification was to stabilize prices. 2 5 The jury returned a guilty verdict, but the circuit court reversed and remanded the case, finding that the trial court instruction was erroneous. According to the circuit court, a valid meeting competition defense would exempt the price verifications from Sherman Act liability. 26 The Supreme Court affirmed the decision to remand, but on the grounds of improper "ex parte communications between the trial judge and the jury foreman' ' 127 and an overly restrictive jury instruction regarding withdrawal from the conspiracy. 128 The Supreme Court, employing a rule of reason analysis, disagreed with the circuit court's declaration that such interseller price verification was a legitimate exception (or "controlling circumstance") to Sherman Act liability. This announcement left significant doubt 123. 15 U.S.C. § 13(b) (1976). 124. See note 11 supra. 125. 438 U.S. at 429-30. 126. 550 F.2d 115, 126 (3d Cir. 1977) . The Third Circuit imposed the following requirements to show the verification practices were-not unlawful:
(1) [TIhe [defendants] engaged in the practice solely to comply with the strictures of Robinson-Patman; (2) they had first resorted to all other reasonable means of corroboration, without success; (3) they had good, independent reason to doubt the buyers' truthfulness; and (4) their communication with competitors was strictly limited to the one price and one buyer at issue.
Id.
127. 438 U.S. at 459. 128. Id. at 459-65. [Vol. 1979 [Vol. :1004 about the future of price information exchanges between competitors. For the purpose of this Comment, three considerations need exploration: (1) criminal price fixing under the Sherman Act, (2) the end of the "controlling circumstances" exception, and (3) the future of price information exchanges and the rule of reason.
DUKE LAW JOURNVAL
A. Criminal Price Fixing Under the Sherman Act.
The Supreme Court in Gypsum ruled that the "effects alone" test proposed by the district court jury instructions was improper. Wishing to avoid the imposition of a strict liability offense under the antitrust laws, the Court required that some purpose to restrain competition be found in criminal cases to satisfy the criminal mens rea requirement. 29 Therefore, in applying the rule of reason to a criminal charge under the Sherman Act, both a purpose and an effect of injuring competition must be established for a finding of criminal liability.1 3 0 This requirement does not change the usual rule for a civil antitrust action that a "violation can be established by proof of either an unlawful purpose or an anticompetitive effect."'
The requisite intent established by the Supreme Court for a criminal prosecution is "knowledge of probable consequences." This, coupled with an anticompetitive effect, will suffice for a criminal conviction.
132 Under the per se rule, this lesser standard of intent 131. Id. at 436 n.13. Accord, id. at 446 n.22. 132. Id. at 444. This does not preclude a finding of criminal liability when a specific intent to violate the Sherman Act is found, but no evidence of an actual anticompetitive effect is introduced. Id. at 444 n.21. Under this standard, the defendant's sophistication may become important. Large corporations may be more likely to be found to have knowledge of the consequences of their actions. See Miles & Russell, supra note 108, at 17.
Moreover, a recent district court decision found the "knowledge of probable circumstances" test applicable to civil antitrust actions as well. City of Mishawaka, Inc. v. American Elec. Power Co., 465 F. Supp. 1320 , 1334 (N.D. Ind. 1979 ) ("If intent can be inferred from conduct in criminal antitrust cases, it obviously can be inferred in civil actions...").
should not be sufficient, and it should be necessary to establish an agreement with an unlawful purpose on the part of the defendants to violate the Sherman Act. 133 Ostensibly, criminal prosecutions would be brought only for the more serious and sinister violations. The defendants in Gypsum claimed they were acting under the assumption of a controlling circumstance exception and for the lawful purpose of complying with the Robinson-Patman Act. Although it appears that the defendants were acting with the knowledge that prices could be stabilized, they were not found to have arranged a price-fixing conspiracy.' 34 Gypsum is the first major price information exchange case before the Supreme Court to involve a criminal prosecution. The case indicates that the Justice Department is taking a tough stance on price information exchange, view-133. Refusing to treat antitrust violations as strict liability crimes, 438 U.S. at 438, the Supreme Court requires a finding of intent for a criminal prosecution. A per se conviction does not require the finding of an actual anticompetitive effect. See notes 27-29 supra and accompanying text. Since Gypsum allows a criminal conviction on a finding of unlawful purpose, see note 132 supra, the per se rule should require this same degree of intent, and the lesser standard of "knowledge of probable consequences" should be insufficient. Nevertheless, the per se rule used in a recent criminal case did employ this lesser standard of intent, without any specific finding of anticompetitive effect. United States v. Continental Group, Inc., 456 F. Supp. 704, 716-18, 722-23 (E.D. Pa. 1978 ), aft'd, 603 F.2d 444 (3d Cir. 1979 ) (if the court had searched for actual harm, it would not have been applying the per se rule but rather a rule of reason). This decision misinterprets the Gypsum decision. To obtain a criminal conviction under the per se rule, "the government [is] obligated, under Gypsum, to prove that defendants possessed a specific intent to produce such an effect." 603 F.2d at 469 (Hunter, J., concurring).
Some L. REv. 55 (1975) . However, this view has not been adopted by any court. See United States v. Continental Group, Inc., 456 F. Supp. at 718; United States v. Brighton Bldg. & Maintenance Co., 435 F. Supp. 222, 227-28 (N.D. Ill. 1977 ), aff'd, 598 F.2d 1101 (7th Cir. 1979 . Furthermore, a recent statement by the then Deputy Attorney General, presently Attorney General, Benjamin Civiletti emphasized that "per se violations of the antitrust laws are those [violations] which the Department prosecutes criminally .. " Remarks by Benjamin R. Civiletti at the Annual Meeting of the Rock-Tenn. Co. (Oct. 21, 1978) . While the statement makes it clear that the per se rule is still considered viable by the Department of Justice for criminal violations, it is particularly confusing because Civiletti was basing his remarks upon the recent Gypsum decision, which purported not to apply a per se test.
However, two recent circuit court decisions have ruled that, in the case of a criminal per se price-fixing violation, the intent requirement will be satisfied by proof of the price-fixing conspiracy alone. United States v. Brighton Bldg. & Maintenance Co., 598 F.2d 1101 (7th Cir. 1979 United States v. Gillen, 599 F.2d 541 (3d Cir. 1979) .
134. According to the statements of Civiletti, this should not, therefore, be a criminal prosecution, since it was not a per se price-fixing case. Civiletti Remarks, supra note 133.
ing it as the near equivalent of a price-fixing conspiracy. 35 
B. The End of the Controlling Circumstance Exceptionfor the
Robinson-Patman Act.
As discussed previously, the lower federal courts interpreted a phrase in Container Corp., referring to a "controlling circumstance" in the Cement Manufacturers case, as creating an exception to Sherman Act liability for interseller price verification under the Robinson-Patman Act.' 36 The so-called "controlling circumstances exception," which originated in Cement Manufacturers because of persistent buyer fraud, 137 was not entirely eliminated by Gypsum, but the opinion undeniably abrogates any exception to the Sherman Act for interseller verification under the meeting competition defense of section 2(b) of the Robinson-Patman Act, and, at most, leaves only a narrow exception deriving from Cement Manufacturers.
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In Gypsum, the Supreme Court found no conflict between the Sherman Act and the Robinson-Patman Act to warrant the exception claimed by the defendants, which would permit unlimited exchanges of price information between sellers. Instead, the Court asserted that a proper accommodation could be found for both acts.
1 39 However, the two laws do not have the same emphasis in the price information exchange context, and therefore, their goals will not always coincide. The purpose of the Robinson-Patman Act was to prevent price discrimination by a seller that would injure both competitors (primary-line injury) and buyers not receiving the discrimination in price (secondary-line injury).
140 Although prevention of the latter injury was the main objective of the act,' 4 ' section 2(b) seeks to allow a seller an opportunity to 135. In his remarks, Civiletti stated that the Justice Department has two goals in using criminal sanctions to deter violations:
(1) [W] e want to uncover existing price fixing and stop its disastrous effects on honest businessmen and consumers alike; and (2) [W]e want to make sure that present and would-be price fixers know that they run a large risk and will have to pay a heavy price if they are found out-we must try to deter this destructive conduct. Civiletti Remarks, supra note 133, at 7. The second condition does not seem to fit the Gypsum facts, which did not involve a covert arrangement to fix prices.
136. See text accompanying notes 65-76 supra. 137. The Robinson-Patman Act attempts to proscribe buyer fraud in section 2(f). 15 U.S.C. § 13(f) (1976) . This section makes it unlawful for a buyer to knowingly induce or receive a price discrimination that would otherwise be unlawful for the seller to grant under section 2(b) of the Robinson-Patman Act, 15 U.S.C. § 13(b) (1976 maintain a sales relationship with a particular client when the seller has a good faith belief that his client has received a lower offer from a competitor. This implies a duty to verify the lower price offered by his competitor, and the courts do speak of a duty "to investigate or verify. 51 42 Thus, under this defense, the Robinson-Patman Act would encourage price information exchange. Equally clear is the fact that the Sherman Act prohibits the exchange of price information that stabilizes prices, and therefore, the Sherman Act would discourage the exchange of price information in many instances. This evaluation does demonstrate an uneasy combination of the two laws arising in the Gypsum case.
The accommodation of these laws finds the Sherman Act favored by legal and economic critics, 143 Following the broad sweep of Gypsum, the viability of the original buyer fraud exception of Cement Manufacturers is also in serious doubt. Gypsum did not explicitly overrule Cement Manufacturers nor any of the lower court decisions purporting to follow it via the Container Corp. "controlling circumstance" dicta. However, it is palverification by buyers, supervised by section 2(f) of the Robinson-Patman Act, will become the chief method of complying with the good faith requirement of the meeting competition defense. See note 137 supra. In footnote 30, the Court stated:
It may ... turn out that sustained enforcement of § 2(f) of the ... Robinson-Patman Act, which imposes liability on buyers for inducing illegal price discounts, will serve to bolster the credibility of buyer's representations and render reliance thereon by sellers a more reasonable and secure predicate for a finding of good faith under § 2(b). 438 U.S. at 455 n.30.
Enforcement of this section may be imperative to afford sellers a good faith belief to lower their price under section 2(b); otherwise, buyer misrepresentation could be widespread. Seegener- A & P represents a desire to avoid price stability. A duty of affirmative disclosure of all offers received by the buyer would frustrate competitive bidding by eliminating all uncertainty in the negotiating process. See Forster Mfg. Co. v. FTC, 335 F.2d 47, 56 (1st Cir. 1964 ) (stating that "neither the buyer nor seller expects. . . , or can be expected, to lay all his cards face up on the table. Battle of wits is the rule. Haggling has ever been the way of the market place"), cert. REV. 824, 870 (1978). pable that those lower court decisions formulated the same controlling circumstances exception eliminated by Gypsum. Cement Manufacturers pre-dated the enactment of the Robinson-Patman Act and to a large extent addressed the same issue: the ability of a buyer to induce a lower price through a fraudulent report. Under the Gypsum decision, therefore, only a very narrow limitation, at most, could remain under Cement Manufacturers designed to prevent buyer fraud by permitting verification.1
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Gypsum quite obviously eliminates a significant area of price information exchange, and given the continued existence of the Robinson-Patman Act, it also ends one of the more prominent uses of price information exchange. Once again the Court is cautiously guarding the goal of price competition, and although Gypsum recognizes the value of price information exchange, 154 the decision does not explicitly exempt any form of price information dissemination from Sherman Act liability. Therefore, it is necessary to interpret the rule of reason applied by Gypsum to predict the future of price information exchanges.
C. The Future of Price Information Exchange and the Rule of
Reason.
As discussed previously,1 55 the Supreme Court, in Society of Professional Engineers, did not extend Sherman Act immunity under the learned professions exemption to the professional engineering association. 156 Similarly, the Gypsum Court eliminated the controlling circumstances exception for price verification among competitors. In both cases, therefore, the Court examined the challenged price restraint under the rule of reason, unimpeded by any exemptions to the Sherman Act. The future scope of permissible price information exchanges will be determined by the breadth of this rule of reason. munication."t 57 If followed faithfully, this would be the first Supreme Court decision since Container Corp. to examine price information exchange by a market structure analysis to determine the true effect of the restraint on competition. In fact, Chief Justice Burger's opinion does proceed to analyze the effect of interseller price verification in a highly concentrated market structure and concludes that "[p]rice concessions by oligopolists generally yield competitive advantages only if secrecy can be maintained; when the terms of the concessions are made publicly known, other competitors are likely to follow and any advantage to the initiator is lost in the process."' 8 This theoretical discourse was said to be applicable for both infrequent, one-shot verifications 5 9 and for an explicit agreement among competitors for reciprocal verification.'
The Rule of Reason in
60
The earlier discussion of markets' 6 ' fully supports the Gypsum Court's conclusion that "in oligopolistic industries such as the gypsum board industry, the exchange of price information among competitors carries with it the added potential for the development of concerted price-fixing arrangements which lie at the core of the Sherman Act's prohibitions."' 62 The evidence adduced by the trial court concerning the structure of the gypsum board industry identified it as one of the industries that could facilitate, explicitly or tacitly, super-competitive [I]f one seller offers a price concession for the purpose of winning over one of his competitor's customers, it is unlikely that the same seller will freely inform its competitor of the details of the concession so that it can be promptly matched and diffused. . . .Thus verification, if undertaken on a one-shot basis for the sole purpose of complying with the § 2(b) defense, does not hold out much promise as a means of shoring up buyers' representation.
Id. at 456-57.
The opinion reads:
[A]n agreement, either tacit or express, providing for reciprocity among competitors in pricing.
1 63 Therefore, it would appear that Gypsum may have returned to the use of economic criteria in looking for evidence of price stabilization.
However, it would be too hasty a conclusion to say that there has been an actual return to the standard proposed in Container Corp. The rule of reason approach of Gypsum did discuss market structure in depth, but the Court equated the oligopoly situation with that of all markets. By foregoing any examination of the competitive structure of the market, the Court generalized from the specific facts of Gypsum that interseller price verification is inherently unreasonable. As a result of this belief, the majority of the Court decided effectively to terminate this substantial form of price information exchange. In so doing, the Gypsum Court did not adopt the insights offered by market structure analysis as applied in Container Corp. The rule of reason for price dissemination remains limited in scope to the details of the particular plan of verification.
In assuming an interdependent and possibly collusive market structure as its standard of analysis for price verification, the Court in Gypsum in effect applied a per se test to price information exchanges. The test imposed by the Gypsum decision is whether the competitors' "knowledge of probable circumstances" of their price verification would disclose an anticompetitive effect. 64 In a preliminary inquiry equivalent to the labeling process, this required intent would be easy to find, once the Court assumed an oligopolistic industry in which competitors are particularly aware of one another's actions. 65 This conclusion, viewed together with the trends exposed by the learned professions exemption decisions, indicates a limited future for the exchange of price information. Posner's first stage analysis would identify the Gypsum situation as a likely candidate for potential collusion.
The Standardfor the Exchange ofPrice
The gypsum board industry is highly concentrated (the eight largest firms have 94% of the market). No substantial fringe of small sellers exists that could limit the defendant's power. Further, demand for gypsum board is derivative to that for construction, so that price fluctuations in gypsum are largely ignored (inelastic demand). There is low concentration on the buying side and the product itself is fungible. Finally, the industry's antitrust record is not without prior civil lawsuits. All these factors identify the industry as one with a potential for price collusion. 62,820 (8th Cir. 1979) . The publication of prices by the board of realtors was not ruled to be a per se violation. Moreover, the court did not assume the presence of an interdependent market, but, instead, remanded the case for a finding of the actual effect of the publication.
no Supreme Court decision has enunciated a specific standard for the treatment of price information exchanges, the trend of the Court is clearly to establish a substantial barrier to their permissibility. Two critical observations emerge from the language of the opinions: first, Sherman Act enforcement is preeminent and uncompromised by any other antitrust law or public benefit; second, the rule of reason for price information exchanges lacks the essential balancing of effects on competition to determine the existence of real price stabilization.
Section 1 of the Sherman Act, in unqualified terms, prohibits any business activity that operates as a restraint of trade. 166 The Supreme Court is interpreting this statute broadly, as discouraging any arrangement between competitors that has a tendency to affect the competitive pricing system. In both Goldfarb and Society ofProfessionalEngineers, the Court ruled that the defendant professional organizations violated the Sherman Act, despite contentions that the advisory fee schedule and ban on competitive bidding actually served to promote the public interest. Since it appears very likely that some form of the learned professions exemption continues, 167 these decisions demonstrate that the Court is looking to the nature of the restraint in deciding whether to enforce the Sherman Act strictly. If the restraint is one affecting price, the learned professions exemption will not apply.
Likewise, the Gypsum Court held that Sherman Act discouragement of price information exchanges takes priority over Robinson-Patman Act emphasis on verification of a competitor's offer under the meeting competition defense. This pressure against price dissemination is even stronger when the action brought for price fixing is a criminal one.1 6 8 In short, both the learned professions exemption and Robinson-Patman Act justifications are ineffective in countering the Court's concern for policing pricing activities through the Sherman Act.
In addition to distinguishing price information exchanges by eliminating all exemptions to the Sherman Act for these communications, the Court has fashioned an abbreviated rule of reason for use in these situations. Unlike the Container Corp. standard, which looks to the economic circumstances surrounding the exchange of price information, the approach used in Society of Professional Engineers and Gypsum involved an inquiry no broader than a labeling process. Although nominally applying a "rule of reason," each case failed to examine the structure of the relevant market in which the pricing-related activity 166. 15 U.S.C. § 1 (1976). 167 . See text accompanying notes 90-97 supra.
168. See Civiletti Remarks, supra note 133.
IV. CONCLUSION
The rule of reason is the standard of analysis adopted by the courts to determine whether a particular business practice, which is not overtly pernicious, is a violation of the Sherman Act. Under that test, the critical inquiry is whether the challenged activity tends to promote or suppress competition. Economic theory discloses that it is essential to examine the structure of the market in which the dissemination is conducted in order to determine whether a practice of price information exchange violates section I of the Sherman Act by stabilizing prices. In Container Corp., the Supreme Court formulated a rule of reason for price information exchange that took market structure into account.
Beginning with the learned professions exemption decisions of Goldfarb and Society of Professional Engineers, the Supreme Court has significantly curtailed the scope of investigation under the rule of reason. The Goldfarb Court refused to find a learned professions exemption in price-related cases, but the Court has indicated that special treatment to the learned professions in non-price situations is appropriate. In Boddicker, a Ninth Circuit case, this special treatment took the form of a public benefit assessment closely akin to the state action exemption. Society of Professional Engineers emphatically denied a public benefit assessment to a ban on competitive bidding. In so doing, the Supreme Court, while claiming to apply a rule of reason test, implied two important conclusions: that the Container Corp. rule of reason is no longer in use and that any restraint that interferes with the competitive pricing mechanism cannot be justified. Gypsum removed any ambiguity concerning the future of price information exchange. It rejected the meeting competition defense of the Robinson-Patman Act as an exception to Sherman Act enforcement. While giving lip service to the Container Corp. standard, the Supreme Court avoided the task of examining the economic characteristics of the industry by assuming a concentrated and potentially collusive market structure. Price verification in that sort of market can quite easily lead to price stabilization, but it may lead to a more efficient ordering in a ldss concentrated market. Since Gypsum was a criminal prosecution, the Court required a finding that the defendants had "knowledge of probable consequences" of the price verification. However, given the assumption of a highly interdependent market structure, every defendant will be found to have the requisite intent. not likely to be attempting to fix prices by publishing general industry data for the public's information.
